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The law in India doesn't condemn conjugal assault, for example the Indian Penal Code, 1860 doesn't
perceive that it is a wrongdoing for a spouse to assault his spouse. The explanations behind this are
complex and can be tracked down in different reports of the Law Commission, Parliamentary
discussions and legal choices. The reasons range from safeguarding the holiness of the establishment
of union with the generally existing elective cures in regulation. In this paper, we portray how these
contentions progressed to not condemn conjugal assault are wrong. Through an analysis of Article
14 of the Constitution of India, we argue that the marital rape exception clause found in the Indian
Penal Code, 1860 is wholly unconstitutional. Further, we note the absence of existing other option
solutions for a lady to look for review under in theevent that she is assaulted by her better half. We

conclude on the note that criminalisation of marital rape is wholly necessary.

INTRODUCTION

Marital rape refers to rape committed when the perpetrator is the victim’s spouse’. The definition of
rape remains the same, i.e. sexual intercourse or sexual penetration when there is lack of consent?.
Therefore, an essential ingredient to prove the crime of rape is to prove the lack of consent. This
burden to prove the lack of consent often rests on the victim. In some instances, as in the case of

minors, it is presumed that consent does not exist as they are presumed by law to be incapable of

1 In this paper, since the discussion is couched in the Indian context, we will assume that the perpetrator is thehusband,
and correspondingly, the victim is the wife.

2 The Indian Penal Code, 1860.
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At present, only fifty two countries have laws recognizing that marital rape is a crime®. In numerous
purviews across the world, including India, conjugal assault isn't perceived as a wrongdoing by
regulation and society. In any event, when nations perceive assault as a wrongdoing and endorse
punishments for the equivalent, they excluded the utilization of that regulation when a conjugal
relationship exists between casualty and culprit. This is much of the time called the ‘conjugal assault
special case provision'. Across these wards, there are four significant legitimizations progressed for
not condemning conjugal assault. The underlying two defenses are not utilized in present day setting
because of progressions made concerning orientation fairness. The first justification stemmed from
the understanding of the wife as subservient to her husband®. Women were chattel to their husbands,
and this meant that women did not have any rights in the marriage®. In such a scenario, it would not
be possible to fathom a husband raping his wife since the husband was the master to the wife, and

enjoyed privileges over her body’.

However, post 1970s and the feminist revolution®, these avocations were no longer at the frontof the
backing to not condemn conjugal assault. This was on the grounds that ladies were perceived as
equivalent residents as men. All things considered, more nuanced hypotheses have turned into the
avocations. Here, an irrefutable presumption of consent is thought to existwhen a man and woman
enter the institution of marriage. Marriage is considered to be a civil contract and consent to sexual
activities is thought to be the defining element of this contract®. The fourth justification, which is the

most recent, is that criminal law must not interfere in the marital relationships between the husband

3 See the Protection of Children from Sexual Offences Act, 2012, §3. Consent is immaterial when the assault is

against a child.

* UN Women, 2011-2012 Progress of the World’s Women, 17, (2011) available at http://www2.unwomen.org/-
/media/field%200ffice%20eseasia/docs/publications/2011/progressoftheworldswomen-2011-
en.pdf?v=1&d=20160810T092106 (last visited on December 15, 2017).

5 Rebecca M. Ryan, The Sex Right: A Legal History of Marital Rape Exemption, 20 Law and Social Enquiry, 944
(1995).
5 To Have and to Hold: The Marital Rape Exemption and the Fourteenth Amendment, 99(6) Harvard Law Review,1256
(1986).
71d., 1261.
& Ryan, supra note 6, 964.
°1d., 944.
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A HISTORY OF THE MARITAL RAPE EXCEPTION IN
THE INDIAN CONTEXT

The Indian Penal Code (‘IPC’) in §375 criminalizes the offence of rape. It is an expansive definition
which includes both sexual intercourse and other sexual penetration such as oral sex within the
definition of ‘rape’'!. The wording of S.375 of the IPC on account of the Criminal Law
(Amendment) Act, 2013 are: “375. A man is said to commit “rape” if he— penetrates his penis, to
any extent, into the vagina, mouth, urethra or anus of a woman or makes her to do so with him or
any other person; or

inserts, to any extent, any object or a part of the body, not being the penis, into the vagina, the urethra
or anus of a woman or makes her to do so with him or any other person; or

manipulates any part of the body of a woman so as to cause penetration into the vagina, urethra,
anus or any ~ of body of such woman or makes her to do so with him orany other person; or
applies his mouth to the vagina, anus, urethra of a woman or makes her to do so with him or any
other person, under the circumstances falling under any of the following seven descriptions:
First—Against her will. Secondly.—

Without her consent.

Thirdly.—With her consent, when her consent has been obtained by putting her or anyperson in
whom she is interested, in fear of death or of hurt.

Fourthly.—With her consent, when the man knows that he is not her husband and that her consent
IS given because she believes that he is another man to whom she is or believes herself to be lawfully
married.

Fifthly.—With her consent when, at the time of giving such consent, by reason ofunsoundness of
mind or intoxication or the administration by him personally or through another of any stupefying
or unwholesome Substance, she is unable to understand the nature and consequences of that to which

she gives consent.

104., 941.
11 The Indian Penal Code, 1860, S.375 as amended by the Criminal Law Amendment Act, 2013.
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Seventhly.—When she is unable to communicate consent.

Explanation I.—For the purposes of this section, “vagina” shall also include labia majora.

Explanation 2.—Consent means an unequivocal voluntary agreement when the woman bywords,
gestures or any form of verbal or non-verbal communication, communicates willingness to
participate in the specific sexual act: Provided that a woman who does not physically resist tothe act
of penetration shall not by the reason only of that fact, be regarded as consenting to thesexual

activity.

Exception I.—A medical procedure or intervention shall not constitute rape.

Exception 2.—Sexual intercourse or sexual acts by a man with his own wife, the wife not being
under fifteen years of age, is not rape”*?. Since the core of the focal point of the area is on
assent, it is conceivable that an undeniable assumption of assent works when the connection between
the person in question and the culprit is that of marriage. Nonetheless, simultaneously, it is likewise
conceivable that this was a regulative choice to prohibit theactivity of this segment from wedded

connections given the sacredness that this establishment has expected in our general public.

While the law doesn't condemn conjugal assault, a particular structure of conjugal assault is
condemned, for example non-consensual sex when the spouse and husband are living independently

by virtue of legal partition or in any case. S. 376B states:

“Sexual intercourse by husband upon his wife during separation:

Whoever has sexual intercourse with his own wife, who is living separately, whether under a decree
of separation or otherwise, without her consent, shall be punished with imprisonment of either
description for a term which shall not be less than two years but which may extend to seven years,
and shall also be liable to fine.

Explanation - In this section, “sexual intercourse” shall mean any of the acts mentioned in clauses
(a) to (d) of S. 37513,

12 The Indian Penal Code, 1860, S.375.

13 The Indian Penal Code, 1860, S.376B.
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couples are not living respectively. Living together raises an assumption that the spouse has agreed

to sex by the spouse.

The first report to deal with this issue was the 42nd Law Commission Report*. Since the lawhas
been changed at different stretches resulting to this report, the significance of this report is limited
to understanding the crystal through which the Law Commission sees conjugal assault. This report
made two significant ideas. First, it noted that in instances where the husband and wife were
judicially separated, the exception clause must not apply’®. The second suggestion made in this
report was regarding non-consensual sexual intercourse between women aged between twelve and
fifteen'®. It stated that the punishment for such offences must be put intoa separate section and
preferably not be termed rapel’. In rundown, this report featured the assumption of assent that works
when a couple live respectively and the separation between conjugal assault and other assault, where
the previous is considered less serious. It didn't anyway remark on the exemption condition itself,
for example whether the exemption condition should be held or erased.

The Law Commission was directly faced with the validity of the exception clause in the 172nd Law
Commission Report®8. It was argued that when other instances of violence by a hushand toward wife

was criminalized, there was no reason for rape alone to be shielded from the operation of law®®.

In 2012, denoting a takeoff from the tone of past conversations, a committee was comprised under
Justice J.S. Verma (Retd.) upheld for the criminalisation of conjugal assault. This committee was
formed in light of the nation-wide agitation seeking to make criminal law more efficient to deal with

cases of heinous sexual assault against women?°. 2 One of the suggestions given in this report was

14 Law Commission of India, Indian Penal Code, Report No. 42 (June 1971), available at http://
lawcommissionofindia.nic.in/1-50/report42.pdf (last visited on December 15, 2017).
51d.,16.115.

%1d.

7d.

18 7 Law Commission of India, Review of Rape Laws, Report No. 172 (March 2000), available at
http://www.lawcommissionofindia.nic.in/rapelaws.htm (last visited on February 6, 2016).
9.

20 As per GOI Notification No. SO (3003), December 12, 2012, this committee was constituted to give out a reportin
merely thirty days.
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In light of this, the Criminal Law Amendment Bill, 2012 (‘Amendment Bill, 2012”) was drafted. In
this Bill, the word ‘rape’ was replaced with ‘sexual assault’ in an attempt to widen its scope but the
Bill did not contain any provision to criminalize marital rape??. The Amendment Bill, 2012 didn't
consider the ideas set down in the J.S. Verma Report. The Parliament Standing Committee on Home
Affairs in its 167th Report (‘Standing Committee Report”) reviewed this Amendment Bill, 2012 and
also organized public consultations?3. Nonetheless, the Standing Committee would not acknowledge
this proposal. The Standing Committee Report contended that, first, assuming they did as such, and
the “entire family system will be under greater stress and the committee may perhaps be doing more
injustice”?*, Second, the Committee reasoned that sufficient remedies already existed since the
family could itself deal with such issues and that there existed a remedy in criminal law, through the
concept of cruelty as under §498A of the IPC?.

As of late, in 2015, this contention was repeated by the Ministry of Home Affairs Issues in answer
to a bill proposed by an Individual from Parliament which meant to condemn conjugal assault. One
of the reasons given for this was the “mind-set of the society to treat the marriage as sacrament”%,
Further, notably, a private bill was introduced on this topic in December, 2015%'. In 2016, the
Home Minister was again examined regarding the presence of the conjugal assault exemption and
assuming that the public authority was anticipating condemning conjugal assault. Once more, the
Home Minister answered that the matter was being concentrated by the Law Commission and no
choice had been taken to condemn it since the Parliamentary Standing Committee had ruled against

it.

Taking a gander at the reasons progressed by the Public authority and the examination attempted by

21d., 113-117.

228 The Criminal Law Amendment Bill, 130 of 2012.

23 Standing Committee on Home Affairs, Fifteenth Lok Sabha, Report on The Criminal Law (Amendment) Bill, 2012,
One Hundred and Sixty Seventh Report, 45, (December 2015).

241d.

25 See The Indian Penal Code 1860, S.498A.

% Ppress Release, Press Information Bureau, April 29, 2015, available at http:/pib.nic.in/newsite/

PrintRelease.aspx?relid=119938 (Last visited on December 17, 2017).
7T d.
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against criminalisation of conjugal assault. The first is as to the objective of safeguarding the
foundation of marriage and as an augmentation, not slowing down it to guarantee that the
organization stays consecrated. This is found in the IPC as well as the Law Commission reports. The
second deals with the alternative remedies that already exist for a woman to seek recourse through,
within the family and in the law itself such as S.498A of the IPC, the Protection of Women from
Domestic Violence Act, 2005 (‘PWDVA, 2005’) and various other personal laws dealing with
marriage and divorce. The third is focused upon the social qualities in India, underscoring how these

qualities ought to hamper us from condemning conjugal assault.

LACK OF CRIMINALIZATION OF CONJUGAL
ASSAULT AS A BASIC RIGHTS INFRINGMENT

In the past Part, we had outlined one of the supports for not condemning conjugal assaultwhich
was that it would add up to exorbitant obstruction with the foundation of marriage. Marriage is
viewed as a hallowed foundation that frames the bedrock of our general public. It isseen as
profoundly individual and the State is reluctant to upset this fragile space. This is to keep up with
the protection of residents and the interruption of the State in this circle would disturb this protection.
Accordingly, the State forces no two people to wed or separation. In anycase, the refusal of the State

to enter this private space indeed, even in specific explicit cases can be hazardous.

Marital rape is also a violation of the fundamental right of a woman specifically under Articles 14
and 21 of the Constitution of India. Despite the fact that this wrongdoing of conjugal assault happens
inside the confidential circle of a marriage, it is the obligation of the State to enter through this
private circle. In the event that the State doesn't enter this private circle, then, at that point, a lady is

left without cure when assaulted by her better half.

. THE CREATION OF A PRIVATE SPHERE WHERE FUNDAMENTAL
RIGHTS CANNOT BEENFORCED

It is important to dissect the hesitance of the legal executive to lock in with major privileges in the
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Rights' (RCR"). This is on the grounds that the protected regulation issues that emerge concerning
RCR are comparable to the banter on conjugal assault. It is a mechanism through which a court may
pass an order compelling a married couple to live together, a restitution of a spouse’s conjugal right
against the other. In India, this is found in 89 of the Hindu Marriage Act, 1956 (‘Hindu Marriage
Act’)?8, Here, similar to the debate on marital rape, the central question is whether the State can

compel a woman to have sexual relationships with her husband?®.

The Andhra Pradesh High Court in T. Sareetha v. T. Venkata Subbaiah (‘Sareetha’)*® was the first
case to strike down the constitutionality of the RCR as given in the Hindu Marriage Act. The
contention under the steady gaze of the Court was that the S.9 of the Hindu Marriage Act disregarded
Articles 14, 19 and 21 of the Constitution. The Court concurred with this contention. That's what
the Court held the RCR cure was unlawful since it moved the right of decision to enjoy sex from the
lady to the State. This would violate Article 21 of the Constitutionsince it infringes upon the personal

autonomy of an individual®.

A different view was, however, taken by the Delhi High Court in a subsequent decision of Harvinder
Kaur v. Harmender Singh Choudhary®? where the Court expressed its dissent fromthe view of
AP High Court, and held that S. 9 of the Hindu Marriage Act, 1955 is not violative of Article 14 and
21 of the Indian Constitution.

The above controversy is now fortunately set at rest by the decision of the SC in the case of Saroj
Rani v. Sudershan Kumar Chadha®®, where the court expressly overruled the judgment of the AP
high court and held that S.9 of the HMA is not violative of Article 21 and 14 of the Constitution.
The court pointed out that a decree for restitution of conjugal rights serves a social purpose as
an aid to the prevention of break-up in a marriage. Even if such an order ofthe court is willfully

28 See The Hindu Marriage Act, 1956, S.9.

29 In the case of marital rape, by not criminalizing it, the State is essentially presuming that a woman has providedan
irrevocable consent to her husband for sexual activity. By not providing her the option to refuse such activity (say no),
the State is offering her no choice but to participate in that sexual activity. Therefore, the State is compelling her to have
conjugal relations with her husbhand.

30T, Sareetha v. T. Venkata Subbaiah, 1983 SCC OnLine AP 90 : AIR 1983 AP 356.

3 d.

32 Harvender Kaur v. Harmander Singh Choudhry, 1983 SCC OnL.ine Del 322 : AIR 1984 Del
33 Saroj Rani v. Sudershan Kumar Chadha 1984 AIR 1562, 1985 SCR (1) 303
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other party would be to apply for attachment of the property of the defaulting spouse, presuming that

he or she has any property.

. CRITIQUING THE CREATION OF A PRIVATE SPHERE

These cases demonstrate two perspectives that are pertinent to separating conjugal assault as an
encroachment of principal freedoms. To begin with, there is a creation of an impervious circle known
as the 'conjugal circle' where sacred regulation has no application. The effect of this is that while
assault is viewed as an infringement of the principal right of a lady, this contention stops holding in
the 'conjugal circle'. This is on the grounds that key freedoms are unimportant in the conjugal circle.
Women's activist hypothesis has studied the thought of public and private spaces in regulation.
Customarily, it was accepted that regulation couldn't direct specific exclusive issues of the family.
Hence, the law was remembered to fundamentally manage public undertakings and the confidential
world was insusceptible to regulation. Therefore, we argue that the exception clause in s.375 of the
IPC can be adjudged on the basis of constitutional law, and as we shall depict further, it fails the test

of the Constitution.

THE REMEDIES THAT EXIST IN LAW TO PROVIDE
REDRESS TO VICTIMS OF MARITAL RAPE

. CRIMINAL LAW

The most important arrangement that is in many cases referred to as a practical option in contrast to
genuine criminalisation is s.498A of the IPC. S.498A was embedded into the IPC to manage
instances of savagery against ladies explicitly. Be that as it may, we contend that this is lacking for
two reasons. Our most memorable explanation is on the grounds that there is a noticeable contrast
being remorselessness and assault. The nature and demonstration of assault recognizes it from an
offense of remorselessness. The subsequent explanation is that this part isn't satisfactory to manage

instances of assault.
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Past that, the wrongdoing of assault is unmistakable due to the actual idea of theactual
wrongdoing. It certainly is a type of mercilessness; nonetheless, this remorselessness is particular
from actual viciousness and mental brutality. It has complex male centric and power structures
joined to it. A reform in rape law is a positive indication of betterment of women in the society as

well®®,

To begin with, there is no straightjacket definition of cruelty. The explanation to 8498 defines
‘cruelty’. However, what would amount to cruelty is purely a question of fact and would vary from
case to case®®. There are certain factors such as the matrimonial relationship between husband
and wife, their cultural and temperament status in life, state of health, and their interaction in their
daily life that would be relevant for determining cruelty®’. Further, mental mercilessness shifts from
one individual to another relying upon the force of responsiveness what's more, the level of boldness
or perseverance to endure such mental remorselessness. In different words, each case must be settled
on its own realities to choose whether mental mercilessness was laid out. Despite the fact that there
is no particular meaning of mercilessnessgiven by the courts to keep it expansive, it is still truly
challenging and interesting to get instances of assault inside this part. We affirm so based on our

three-crease contention.

The first reason is because the threshold for conviction under cruelty is very high. It is not enough
that the conduct of the accused is wilful and offensively unjust to a woman, but is further necessary
that the degree of intensity of such unjust conduct on the part of the accusedis such which is likely

to drive the woman to commit suicide or to cause grave injury or dangerto life, limb or health®,

Second, to be convicted under S.498A the conduct has to be done repeatedly or over a long period

of time®. Recently, in Rajesh Sharma v. State of U.P., 98 the Court issued directions to prevent the

34 Stanford Encyclopedia of Philosophy, Feminist Perspectives on Rape, June 21, 2017 available at
https://plato.stanford.edu/entries/feminism-rape/ (Last visited on December 20, 2017).

3% Ronald J. Berger, Patricia Searles & W. Lawrence Neuman, The Dimensions of Rape Reform Legislation, 22 Law &
Society Review 329 (1988).

36 Mohd. Hoshan v. State of A.P., (2002) 7 SCC 414 : 2002 Cri L] 4124,

37 Sarojakshan Shankaran Nayar v. State of Maharashtra, 1994 SCC OnLine Bom 385 : 1995 Cri LJ 340.
3 Bomma llaiah v. State of A.P., 2003 SCC OnLine AP 38 : 2003 Cri LJ 2439.

3% Samar Ghosh v. Jaya Ghosh, (2007) 4 SCC 511.
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Third, the maximum punishment under S.498A is only three years with/without fine. The maximum
punishment for rape is life imprisonment*!. This major distinction in the discipline again lets us

know that the idea of remorselessness can't in any way manage an offense of conjugal assault.

. CIVIL LAW

The cures that exist in common regulation hold an uncomfortable put in conversations focused on
orientation based savagery. Perhaps of the most noticeable explanation for this is maybe the
conviction that zeroing in on common cures will just serve to help general society and confidential
division since it makes gendered brutality a matter between the culprit and casualty instead of a
demonstration of brutality against the State itself. Simultaneously, disposing of the importance isn't
preposterous of common cures since it takes into consideration ladies to ‘do something' instead of
depending on the law enforcement framework to act properly and quickly, for example it gives
ladies the office to pick the response, and this ought to assist ladies with moving outside the
confidential designs. In any case, this conversation will in general be more clear at the point when
we adjust it in setting of viciousness inside marriage. This is on the grounds that marriage involves
a connection between two people and is represented by family regulation. In such cases, it is vital
to have a relating common cure while condemning a specific demonstration and further, that the
crook and common cures exist agreeably with one another. Accordingly, while we constantly
contend for criminalisation, we question the effectiveness of this criminalisation if family regulation
doesn't mirror this. In the ensuing examination, we significantly push our concentration region on
how family regulation, the way things are today, isn't satisfactorily ready to bargain with the idea of

conjugal assault.

The overarching concern that we share with regard to family law as it is structured is the importance
given to sexual relations throughout. For example, as discussed in Part I, the RCR continues to exist

in India despite being abolished in the United Kingdom#. This is primarily used by men to force

40 Rajesh Sharma v. State of U.P., 2017 SCC OnL.ine SC 821
41 See The Indian Penal Code, 1860, S.375 and 376.

42 In 1970, the Matrimonial Proceedings and Property Act abolished Restitution of Conjugal Rights in United Kingdom.
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their wives into resuming conjugal relationships*®. Nonetheless, there is no particular notice of
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'sexual savagery' as a ground for separate. This prompts a maybeperplexing situation in regulation.
As referenced previously, the overall tenor of family regulation is the steady glorification of sexual

connections in a marriage.

Since the acknowledgment of the 'right to sex' is an improvement of case regulation, a fitting answer
for this sounds that the further, really direction of cases will be delicate to this contention that exists
and convey decisions which will be supportive of decision of the lady. Nonetheless, this likewise
appears rather shortsighted. Another idea might actually be to allude to 'sexual savagery'
unequivocally in savagery. For instance, S.13(1)(i)(ia) of the Hindu Marriage Act could be changed
to express that savagery incorporates sexual brutality. Once more, the need of this can be tested on
two grounds. To begin with, since the PWDVA, 2005 brings in sexual viciousness in its meaning of
aggressive behavior at home. On the off chance that this definition would be able be utilized as a
rule for understanding remorselessness, it couldlikewise work couple. Second, as a result of the
sexual equity of the term ‘remorselessness’ in family regulation as gone against to how the law on
offense of sexual viciousness just acknowledges ladies as the person in question, it won't be proper
to incorporate sexual brutality inside savagery. A more itemized examination for this isn't inside the
extent of this paper which is centered on the criminalisation of conjugal assault.

THE MODEL FOR CRIMINALISATION OF
MARITAL RAPE

We have focussed on the prerequisite for criminalisation of conjugal assault and laid out the need of
doing as such. In this part, we propose a model for criminalisation.

The J.S. Verma Report, as discussed in Part 1, is the landmark report that reignited the debate on
marital rape in recent times. The committee gave a four-prong suggestion to effectively criminalise

marital rape**.

“3 Flavia Agnes, Hindu Conjugality: Transition from Sacrament to Contractual Obligations in Redefining Family Law
in India, 236 (2008).

44 J.S. Verma Report, supra note 32, 117.
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A. THE LAW MUST SPECIFY THAT THE RELATIONSHIP OF

MARRIAGE IS NOT A DEFENCE

In the first place, we concur with the J.S. Verma Report's idea that simple expulsion of the exemption
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provision in 8375 isn't adequate to guarantee that the exceptional conditions in instances of conjugal
assault is covered. This is on the grounds that it will lead extravagantly of legal tact. For instance,
in Ghana, conjugal assault is legitimately condemned, for example they don't have an exemption
provision, but since it was not unequivocally referenced that the relationship of marriage isn't a
guard, it opened up for the legal executive to approach its own system for managing such cases. It
is workable for the legal executive to diversely treat instances of conjugal assault, by forcing a higher
evidentiary prerequisite or assuming assent. This will lead to inconsistent results. Also, the special
case actually must be obviously set down in regulation. This is all the more so when there is huge
social resistance to this regulation since peruse probably won't know that the demonstration is a

wrongdoing.

B. SHOULD WE PRESUME CONSENT IN CASES OF MARITAL RAPE?

Furthermore, we additionally concur with the J.S. Verma Report that the presence of a marriage
doesn't prompt an assumption of assent. Notwithstanding, in common sense, the legal executive will
irrefutably take a gander at a limit of power to reply inquiries of assent. There arethree methods for
treating assent while condemning conjugal assault. The first is assuming assent, and put the weight
on the casualty to counter that assent. The second is to assume nonappearance of assent, and the
charged should lay out assent. The third is draw out a framework particularly for instances of

conjugal assault, and this will require a survey of existing standards of proof regulation.

The best of these is treat assent in the comparable way as we would in different cases. It is veryhard
to assume the presence of assent in a marriage since countering it would near unimaginable
considering the idea of spousal assault and misuse which occurs inside the confidential limits. The
other extreme of presuming consent is that once the wife testifies in court that she was raped there
will be a presumption of lack of consent that will act against the accused®®. According to law at

present, there need not be force used to indicate lack of consent?®.

4 The Indian Evidence Act 1872, S.114A.
46 State of H.P. v. Mango Ram, (2000) 7 SCC 224.
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C. SENTENCING POLICY
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Third, we concur that there should be no distinction in the condemning approach. S.376 of the IPC
sets out the condemning arrangement. The discipline for assault is between seven years to life
detainment. Notwithstanding, S.376B bargains explicitly with a couple living independently has an
alternate condemning strategy with the discipline between two years and seven years. This obviously
shows that the goal was to achieve a lesser norm for rebuffing assault at the point when the spouse
was the convict. In any case, on grounds of correspondence as given in Article 14, we contend that
this is unlawful. There is no legitimization for having a lesser discipline strategy due to the
relationship of presence of marriage. Considering this, we suggest that S.376B be canceled and the

condemning strategy function as it does.

D. CONSOLIDATED REFORMS REQUIRED IN THE IPC AND
EVIDENCE ACT

By removing the exception clause in S.375 and adding another explanation clause mentioning that
marriage is not a defence.

By repealing of S.376B of the IPC

Under the Indian Evidence Act, 1872 to amend S.54 and to insert S.114B (which will lay down that

there shall be no presumption of consent in prosecutions of rape, even if the accused is the hushand

of the woman)

CONCLUSION

The discussion of conjugal assault is significant in laying out meaningful uniformity for wedded
ladies who are generally consigned in broad daylight and legitimate talk to the limits of their home.
It is urgent to perceive that this is a significant lacuna in criminal regulation at present overcoming
the protected arrangements that award ladies uniformity and independence. As wehave constantly

represented, there have been solid political, lawful and social contentions against criminalisation.

We have painstakingly broke down the legitimacy of these contentions which are covered with ideas
of the family, marriage and the job of ladies in the public eye. We have laid out how everyone of
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the contentions against criminalisation don't have any legitimate standing. We have contended that
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the exception condition in 8375 of the IPC the way things are today, is illegal. This is on the grounds
that it bombs the correspondence test as given in Article 14. Furthermore, we have portrayed how
there are no powerful options in regulation, and further that our spotlight ought not be on choices
but instead on condemning it. We additionally brought out how our way of life not being tolerating

towards conjugal assault isn't motivationto not condemn it.

Considering all of this, we propose a model to condemn conjugal assault. To start with, we suggest
that the exemption proviso be erased. Second, we recommend that it be explicitly featured that
the relationship of a couple between the denounced and the lady won't be a safeguard. Third, we
propose that the condemning strategy be something similar. Fourth, we propose for specific
alterations in the Proof Demonstration to guarantee that it considers the intricacies of arraignment

in instances of conjugal assault.
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